11/6/2019

Prepare to Care

PRESENTED BY:

Helen Mesoloras JD
Partner and Elder Law Attomey

TUTTON CASEY EADATTAW] ESTNE LAY L (o HRESLS P PRONAT]
#MESCLORAS " cnleage ama A0 | Subices piTib arom
PSSt abvdvny W ptionsloeriawonm
1
{TEMS TG BE DISCUSSED
Health Care Decision-Making and Management
Finanelal Decision-Making and Management
= Care Planning
Long-Term Care Costs
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SURROGATE DECISION-MAKING

Who has the authority to make health care and financial decisions?

1. The patient if not incapacitated — legal presumption of

capacity;
2. Anagent under Power of Attorney;
3. Asurrogate under the HCSA;

4. A court-appointed guardian.
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POWER OF ATTORNEY FOR HEALTH CARE

+ Revocable (even without capacity) and amendable (with
capacity)

+ May name only one person to act at a time

¢ SuccessorAgents

+ Statutory form states that signing new power revokes old powers

+ Agent to use substituted Judgment In making decisions if known,
otherwfse to act in best Interests

+ Although agent has no duty te act, if agent does act, must be
with due care for principal
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HEALTH CARE SURROGATE ACT
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HEALTH CARE SURROGATE ACT

Routine medical decisions:

When a person lacks “decisional capacity” and has no Power of
Attorney for Health Care, persons, in order of hisrarchy, may make
rottine medical decisions.

Dacisions to refuse or discontinue life support:

When a person both lacks “decisional capacity” and has a
“qualifying condition” and has no Power of Attorney for Health Cara,
persans, in order of hlerarchy, may make decisions to refuse or
discontinue life suppart.
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POWER OF ATTORNEY FOR PROPERTY

+ Executing new Power of Attomey for Property revokes old
Powers unless customized

+ Agent must act in accordance with principal's known
expactations, otherwise In princlpal’s best interests

+ Powers of agent defined in statute unless modifled In document
= very broad

+ Agent must keep record of receipts, disbursements, and other
significant actlons.
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POWER OF ATTORNEY FOR PROPERTY

+ Duty to Account

+ Agent must provide, upon request, a copy of receipts,
disbursements, significant actions to principal or fiduciary on
behalf of principal, Adult Protective Services agency,
ombudsman, public guardian or court

+ Standard of Actions

Agent must be act in *good faith” using “due care, competence

and diligence” in acting for principal

+ Gifting

+ No authority to gift unless power is added to the document
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DEFINITION

What is a trust?

— A legal arrangement through which ona person or an institution
holds legal itle to property for another person. The
rulesfinstructions under which the trustee operatas ars set out In
the trust instrument.

Types of Trusts:
— Revocable and Irevocable
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F REVOCABLE TRUSTS
Revocable Trusts

Gives the donor complete control over the trust, can take back the funds he
or she put in the trust or change the trust’s terms.

Used For;
1. Asset Management: Allows the trustee to admfnister and Imvest the trust
property for the benefit of one or more beneficlarles of the trust.

2. Probata Avoldance: at the death of the person who created the trust, the
trust y passes to wh ks named in the trust. it does not come
under the jurisdiction of the prob and its distrik need not be
helped up by the probate process. However, the property of a revocable
trust will be included in the donor’s estate for tax purposes.
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REVOCABLE TRUSTS

3. Tax Planning: While the assets of a revocable trustee will be included in
the donor's taxable estate, the trust can be drafted so that the assets will
not be Included in the estates of the beneficlaries, thus aveiding taxes
when they dje.

4. Disability Planning: Wills only provide for death. Trusts can help a
person have a plan in place in the event of their own illness.

Important to Know:
Assets must be transferred to the trust and held In the trust, which
lifetime adi ration,
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SPECIAL NEEDS TRUSTS

— Established by the Omnibus Reconciliation Act of 1993,
Often called OBRA Trusts.

= Irevocable

= Can be used to assist a person who is, or may become,
eligible for S5! or Medicaid.

- Two Types:
(D)(4)}{A})- for people under 65 years old & disabled
(D) {4)(C)-for peaple over 65 years old
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(D)(4){A)- FOR PEOPLE UNDER AGE 65

= Irrevocable

— Inthe past, the trust needed to be astablished by parent,
grandparant, court or guardian. Hi r, the Special Needs Trust
Falrness Act, which recently became law, allows individuals who have
a disabliity to create their own trust.

— If proceeds of trust are from personal Injury action, a lien from
Medicaid must be paid off before transferring the proceeds to the
trust,

— Trustes can be an individual or corporate trustee.
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{D)(8){C} - FOR PEOPLE OVER AGE 65

- Irrevocable

— Established by parant, grandparent, court or guardian or the
baneficiaty him ar harsalf

— Referred to as ‘pocled trust’ as assets are pooled together with assets
of other people for Investment purposes

= Administered by a non-profit organization partnered with a corparate
trustes.

— The SMART Act {sffective July 1, 2012) restricts the use of this tvpe of
trust as a transfar into the trust Is considered a “transfar of asset for

less than fair market value’ which results In period of Medicald
ineligibility.
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PLAN FOR LONG-TERM CARE

¢ Driving

+ Meal Proparation

+ Bathing

+ Toileting

% Dressing

+ Transferring from bed to chair, efc.
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PLANNING FOR LONG-TERM CARE COSTS

The cost of torm care-meaning either In-homa care or In & care communly for
Individuals rag esssiance aciiviies of daily fving- Is largely an uninsured
healthcare oost for most Individusls,

P‘I:rrl_i'g for passible exposura to these costs Is necassary for effective retremsnt
plarming.

Madlcare Covarage
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M:&gmpa Ihn:m"gwdc:ﬂg:1 firet 20 days, Thueuumhsurame payment of
perdny for days 21 through 100 which many Medicare supplemental policles

Medlli;r;&m home o -rﬁl;'n those m'l:“r;g_ils naﬂin ililmmu cara,
usual hasplallzation o :lh:udl e ime & GRne
sarvices are covered. Skilad care doss not includ eg:mdulenre which is the
type of long- lorm care most Indel.nh raquire.
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LONG-TERM CARE INSURANCE

Long Term Care Insurance is the only health insurance that
pays for custodial long term care, elther at home, or in a care
community.
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RESIDENCY

¢ Only residents of lllinois are eligible for lllinois Medicaid.
+ Voluntarlly living in [llinols
+ No durational requirement
+ Intention to remain in lllinois

« If an individual malntalns a home in another state,
Hlinois residency may not be established.
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CITIZENSHIP
+ Only U5, Citizens or lawful aliens are eligible for Medicaid.
« Lawfully admitted for permanent residency; or
¢ Permanently residing in the United States under color
of law
-+ Documentation of U.S. Citizenshlp and identity Is
required of all appiicants except for Medicare, SSI, and
RSDI recipients.
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MEDICAID ELIGIBILITY ASSET
LIMITATIONS
+ Exempt assets:
+ $2000 asset disregard
«» Homestead Property if: intend to retum; occupied by spouse; siblings;
minoror disabled child, Equity must be tess than $53€,000 or net
uniess d p dependent sibli minor
or disabled child.
+ Personal Effects or Household Goods
+ Motor Vehicle necessary for medical transportation, modified for
hand transferred fo P , or worth less than $4500
« Life Insurance
# Bural Funds
+ Bural Space and Merchandise
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BURIAL FUNDS

+ Up to $1,500 in a revocable burial fund contract;

+ Funds in a imevocable prepaid burial contract up to $8,582
{2019), including both goods and services but not including
burial spaces; or

+ A prepaid burial contract funded by an irrevocable
assignment of a person's life Insurance policy to a trust
which includes a statement that upon the death of the
person the State will receive all amounts remaining in the
trust. Must be acknowledged by insurance company.
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INCOME ELIGIBILITY

+ To qualify for Medicaid coverage, the nursing home or
supportlve living resident’s countable monthly income must
be less than the nursing home’s monthly private pay rate.

+ Different Income nules apply to the Community Care Program

¢ Income in the community spouse’s name Is not consldered
available to the nursing home spouse from the first full
month in which the nursing home spouge is institutionalized.

+ "Name on the instrument” rule
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COMMUNITY SPOUSE ASSETS

¢ All assets of the institutionalized spouse and community
spouse count as avallable in determining eligibility.

+ Community Spouse Asset Allowance — the standard
allowance is $109,560. All other nonexempt assets
considered available to pay for case.

+ Court Ordears — the State must allow assets awarded to the
community spouse by court order
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MEDICAID TREATMENT OF TRUSTS

+ Self Settled (or by spouse} Revocable Trusts - commonly
known as “Living Trusts"
¢ Count as an asset
« Self Settled (or by spouss) Imevocable Trusts
+ Whatever amounts that the trustee may usa for tha benefit of the
Medicaid applicant is presumed avallable; it can use any principal, all
avallable
+ Third -Party Trusts
+ Do not count if “discretionary”; count If can be used for support, health
and maintenance
+ DBRA Payback Trusts
+ Do not count if meet all requirements
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